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Enpers Razor Company, INc., Simmons HarpwarE Company, and 
DurRHAM-DvupLex Razor Company v. Tue Curisty Company, 
Curisty Sates Company, D. L. Curisty and A. R. Curisty 


United States Circuit Court of Appeals, Siath Circuit 
June 30, 1936 


Trape-Marks—“ENpers” anp “Keen Kutrer” on Razor Biapes—NameE 
oF PATENTED ARTICLE. 

Appellant, Simmons Hardware Company, acquired from appellee, 
The Christy Company, certain patents on safety razors and subsequently 
distributed a razor and blades manufactured thereunder by said ap- 
pellee, bearing the trade-mark “Enders,” which it later registered in 
the form of a facsimile signature. Appellant later organized the 
Enders Razor Company, Inc., which also sold razors and blades under 
a Christy patent. Appellant Simmons Company also since 1868 used 
as its trade-mark the words “Keen Kutter,” which in 1906 it registered 
for razors and blades made under the Christy patents. After having 
sold razors made for them by The Christy Company from 1906 until 
1933, the Simmons Company and the Enders Company contracted to 
buy same from another source, and The Christy Company thereupon 
continued making the same razors and blades as before and sold them 
in packages labeled “Original and Genuine ‘Enders’ (or ‘Keen Kutter’) 
blades made by Christy.” Held that The Christy Company had a right 
to use the name “Enders” on its razors and blades manufactured under 
the patents, inasmuch as said word had become the generic name of the 
goods. The use by said company of the words “Keen Kutter” was 
enjoined, inasmuch as this name was not generic designation of the 
razor and blades, but had been used as a trade-mark for a large variety 
of products put out by the Simmons Company many years before the 
patents were obtained. 

Unratrr ComPeTITION—UseE or Deceptive LaBELs. 

The use by The Christy Company, appellee, of the statement “Original 
and Genuine ‘Enders’ (or ‘Keen Kutter’)” with appellee’s name ap- 
pearing in small letters held unfair competition, especially as evidence 
of actual confusion was shown. 


In equity. Action for trade-mark infringement and unfair com- 
petition. From a decree of the United States District Court, 
Northern District of Ohio, dismissing the bill, plaintiffs appeal. 
Modified and remanded. 


Burnett, Stern & Lieberman, Marshall, Melhorn & Marlar, 
Owen § Owen, of Toledo, O., and Rogers, Ramsey & Hoge, 
of New York City, for appellants. 

A.V. Bauman and Watson, Coit, Morse & Grindle, all of Wash- 
ington, D. C., for appellees. 
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Before Hicks, Simons and A.LxeENn, Circuit Judges. 


ALLEN, C. J.: Appellants severally sought to enjoin appellees 
from infringing their registered trade-marks and trade-names, from 
selling or advertising for sale razor and razor blades marked with 
the name “Enders” or “Keen Kutter,’ and from engaging in 
alleged unfair competition, and prayed for an accounting. The 
District Court consolidated the cases, and after a full hearing, dis 
missed the bill of complaint. On March 13, 1935, the Durham 
Duplex Razor Company succeeded to the business and rights of 
Enders Razor Company, Inc., and was made a party in this court 
to the appeal. 

Three patents on safety razors were issued to Russ J. Christy, 
predecessor of appellee, The Christy Company, in 1905 and 1907. 
Appellant, the Simmons Hardware Company, acquired these 
patents, Nos. 798,129, 788,820, and 835,960, shortly after their 
issue, and held them until their expiration. The Simmons Com- 
pany distributed a razor and blades manufactured under these 
patents by The Christy Company, marked with the name “Enders,” 
and later registered this name in the form of a facsimile signature, 
“Wm. Enders,” as a trade-mark (No. 74,158). In 1911 the Sim- 
mons Company organized as its subsidiary the Enders Razor Com 
pany, Inc., which marketed razors and blades under Christy patent 
No. 853,960, using the Enders name and mark. 

The Simmons Company is a hardware jobber, selling a great 
variety of tools and implements. Since 1868 it has used as its 
trade-mark a peculiar wedge-shaped design carrying the words 
“Keen-Kutter.” This trade-mark was registered in 1906 (No. 
53,687) for razors and blades made under the Christy patents, and 
in 1916 the same trade-mark was registered for a great variety of 
tools (No. 114,080). When the Enders Company was organized 
the Simmons Company sold razors and blades manufactured only 
under Christy patent No. 788,820, and it was upon these razors 
and blades that the “Keen Kutter” trade-mark was carried. Both 
the “Enders” and “Keen Kutter” razors and blades were marked 
at first with the numbers, and later with the numbers and dates 
of issue of all three Christy patents. 
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The Christy Company had made razors and blades for the 
Simmons Company and the Enders Company from 1906 until 1933, 
with the exception of a short interval. Since 1923 appellees had 
manufactured razors and blades of the same type and sold them 
under the name “Christy.” They had also manufactured similar 
razors, prior to the expiration of the patents, under other names, 
such as “Buffalo” and “Crosby.” 

After the two material patents (Nos. 788,820 and 853,960) 
expired in 1922 and 1924, respectively, the Christy Company con- 
tinued to make razors and blades of the same design for the Sim- 
mons Company and the Enders Company, until about July, 1933, 
when these companies contracted to buy the articles from another 
manufacturer. At that time also the Enders Company started to 
put out a razor manufactured under a different patent, called the 
“Enders Speed” razor. The new razor was adapted to blades which 
would fit the old style “Enders” razor, while the old style “Enders” 
blades would not fit the new “Enders” razor. The ‘“Enders’’ 
and “Keen Kutter” razors and blades at no time bore markings in- 
dicating that they were manufactured by Christy until shortly be- 
fore the bringing of the present suit. 

The Simmons and Enders companies were the largest distributors 
of razors and blades made under the Christy patents, and had spent 
substantial sums in advertising these products. It is conceded 
that the profit of this business is in the sale of the blades. The 
Christy Company, therefore, when its largest buyers ceased to take 
its products, continued to manufacture razors and also manufac- 
tured the old style “Enders” and “Keen Kutter” blades and 
marketed them in packages labeled “Original and Genuine ‘Enders’ 
for ‘Keen Kutter’] Blades Made by Christy.’’ In the circulars in- 
serted in the razor boxes were statements applying to both the 
“Enders” and “Keen Kutter” razors, as follows: “In buying 
Blades for your ‘Enders’ [or ‘Keen Kutter’] Razor as for ‘Enders’ 
[or ‘Keen Kutter’] Blades Made by Christy. The words ‘Made by 
Christy’ and the outline of the Original and Genuine ‘Enders’ [or 
‘Keen Kutter’] Blade on the package, as shown above, are your 


assurance that you are getting the same fine quality for which 
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‘Enders’ [or ‘Keen Kutter’] Blades have been known for over 25 
years.” The packages for the razors bore the statement “Original 
and Genuine ‘Enders’ [or ‘Keen Kutter’] Razor Made by Christy.” 
The words “Enders Blades” and “Keen Kutter Blades’ at first ap 
peared in heavy block type, larger than the accompanying words, 
and were the most prominent words printed on the packages, but 
the words “Made by Christy” have recently been enlarged. It 
is this method of merchandising and the using of the registered 
trade-names by appellees that appellants seek to enjoin. 

The District Court held that the case came squarely within the 
doctrine of Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169. It 
considered that the names “Enders” and “Keen Kutter” became the 
generic names of razors and blades of this type, and were descrip- 
tively designative thereof, and that the appellees therefore were en- 
titled to use the names after the expiration of the patents. It 
found that appellees had committed no acts of unfair competition 
and had not infringed the trade-marks of the Enders Company 
nor of the Simmons Company, and dismissed the bill. 

With reference to the use of the Enders name, we think that 
the decision is correct. While the precise form in which the name 
was displayed, as discussed later, is improper, it did become de- 
scriptively designative of the articles manufactured thereunder. 
The emphasis placed in the advertising and circulars of the Enders 
Company upon the name “Enders,” and its use upon the packages 
and in the trade literature for the most part without being accom- 
panied by the name of the company manufacturing the articles, 
under the doctrine of Singer Mfg. Co. v. June Mfg. Co., supra, 
made the name “Enders” the generic designation of this type of 
razor and blade. Hence the name “Enders” may now be used by 
appellees in the sale of the safety razors and blades known during 
the life of the patents by the same name. This being the case, 
it is not necessary to consider the alleged policy of abandonment 
of the old style “Enders” razor and blades, arising out of the sub- 
stitution of the new “Enders Speed” razor. 

A more difficult question is presented by the use of the name 


“Keen Kutter.” This name had been continuously used by the 
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Simmons Company for more than thirty years before the Christy 
patents were issued. Apart from and prior to the registration of 
this name as a trade-mark it had acquired a secondary meaning 
whereby it had become a mark of origin. Cf. Rymer v. Anchor 
Stove & Range Co., 70 Fed. (2d) 306 (C. C. A. 6) [24 T. M. Rep. 
269]. It was applied to all of the extensive line of cutlery prod- 
ucts put out by the Simmons Company, and was used upon many 
articles besides razors and razor blades, including mining tools, 
farming tools and cutting tools of great variety. Its first applica- 
tion to safety razors and blades was to those made by Christy in 
1907. If the name “Keen Kutter” is a generic designation of the 
razor and the blades, then it is also a generic designation for knives, 
saws, hatchets, etc. The same advertising of the name, the same 
emphasis has been given in its use as a trade-name for all of the 
other products of the Simmons Company as for the razor and 
blades. While the Singer case, supra, at p. 179, declares that the 
same name as a generic designation may apply to various species 
within the same genus, that case does not hold that the same name 
can be a descriptive designation for more than one genus. The 
fact that this name has been used on other totally different prod- 
ucts long before these patents were issued, and that an extensive 
good-will has been built up around its use, irrespective of the 
patents and before the razors were sold, seems to us conclusively to 
show that this term is not generic. One might conceivably have 
gone to a retail store and asked for a “Singer” during the life of 
the Singer patents, and immediately have been shown a sewing 
machine; but if he had asked for a “Keen Kutter,” the salesman 
would be compelled to ask whether the customer wanted a knife, a 
saw, a razor, scissors, or some other Simmons product. This 
homely illustration demonstrates that as to the “Keen Kutter” 
trade-name the relief prayed for should have been granted. 

In addition to the circumstances that “Keen Kutter” is a trade- 
name constituting part of a trade-mark applied to numerous articles, 
the name was used many years before the patents were obtained. 
Under these circumstances, the mark or name does not become 


public property upon the expiration of the patent rights especially 
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where, as here, the patents did not contribute greatly to the value 
of the trade-mark. The advertisements of the Simmons Company 
allocated to the Keen Kutter branch of the trade are shown by 
this record to have run over $8,000,000 during the life of this trade- 
mark. Hence it appears that the name, and not the patent, gave 
its value to the article. Nims’ Unfair Competition and Trade- 
Marks (2d ed.), 405; Batcheller v. Thompson, 98 Fed. 660, 665 
(C. C. A. 2); President Suspender Co. v. MacWilliam, 238 Fed. 
159, 163 (C. C. A. 2) [7 T.-M. Rep. 103]; Avenarius v. Kornely, 
139 Wis. 147, 168; Hopkins on Trade-Marks (3d ed.) 90. 

Also we think that the form used by appellees in the labeling 
of both types of razors and blades constituted unfair competition. 
The statement “Original and Genuine ‘Keen Kutter’ (or ‘Enders’ )”’ 
together with the literature on the inside of the box, created a 
false impression in the mind of the buyer. A close reading of ap- 
pellees’ labels would reveal The Christy Company as manufacturer. 
But this does not alter the fact that appellees attempted to palm 
off their goods as the old “Enders” and ‘Keen Kutter’ articles, 
that is, as those put out under the original sponsorship. This is 
the essence of the wrong in an action for unfair competition. 
Samson Cordage Works v. Puritan Cordage Mills, 211 Fed. 603, 
608 (C. C. A. 6) [2 T.-M. Rep. 412]. Cf. O. & W. Thum Co. v. 
Dickinson, 245 Fed. 609 (C. C. A. 6) [7 T.-M. Rep. 469]; Upjohn 
Co. v. Wm. S. Merrell Chemical Co., 269 Fed. 209 (C. C. A. 6) 
[11 T.-M. Rep. 87]; Wisconsin Electric Co. v. Dumore Co., 85 
Fed. (2d) 555 (C. C. A. 6). The record presents evidence of 
actual cases of confusion, several persons testifying that upon ask- 
ing for “Enders” or “Keen Kutter’ blades since the Simmons 
contract was taken away from Christy, they were given those 
manufactured by Christy. Appellees in fact offered in open court 
to withdraw the phrase “Original and Genuine” from the razor 
boxes and blade packages. 

The decree is reversed and the case is remanded with instruc- 
tions (1) to issue an injunction against the use by appellees of the 
words “Original and Genuine” upon razors and blades marked with 


the name “Enders,” or upon packages containing the same, and in 
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all advertising in connection with the marketing of these articles; 
(2) to issue an injunction against the use of the name “Keen 
Kutter” by appellee; (3) to order an accounting for damages suf- 
fered by appellant Enders Razor Company, Inc., or appellant 
Durham-Duplex Razor Company, or both, as their respective in- 


terests may appear, during the period that unfair competition was 


engaged in, and to order an accounting for damages suffered by 


appellant Simmons Hardware Company from the use of the name 
“Keen Kutter’ upon the blades and razors bearing that name and 
manufactured by appellees. 


DuPont CELLOPHANE Company, INc. v. Waxep Propvucts 


Company, INc. 
United States Circuit Court of Appeals, Second Circuit 


July 18, 1936 


Trape-Marks—“CELLOPHANE”—VALIprry—Errect oF Parent. 

Neither the absence of a patent nor its complete invalidity will pre- 
vent a word from acquiring a generic meaning. Therefore, the fact 
that the name “cellophane” was originally applied to a product pro- 
tected by a patent of doubtful validity held to have no bearing on the 
present trade-mark status of the word. 

Trape-Marks—INFRINGEMENT—“CELLOPHANE” ON CELLULOSE TiIssUE— 

Generic MEANING TO CERTAIN PURCHASERS. 

The word “cellophane” was coined by one Brandenberger in 1909 to 
indicate a transparent product made of cellulose, which was later 
patented. Shortly after the first use of the word, it was employed, 
both by its inventor in his patent specifications and by complainant 
company, as a descriptive term, to such a degree that a large portion 
of the purchasing public no longer identified the product with the 
DuPont Company, but understood thereby cellulose wrappings coming 
from any source. Held that the word “cellophane” had become publici 
juris to this class of purchasers. 

TrapE-Marks—INFRINGEMENTS—SvuitTs—Form or Decree. 

In the case at issue, defendant, when filling orders for cellophane 
was required to state the name of the manufacturer and nothing more. 
Defendant was permitted to use the word “cellophane” in its advertise- 
ments, provided it affixed the maker’s name as a possessive. 


In equity. Appeal from the United States District Court, 
Eastern District of New York from an interlocutory decree for 


the complainant enjoining the defendant from using the word 
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“cellophane” in connection with any product not made by the com- 
plainant, and from filling orders for cellophane with any such 
product, without explaining to the purchaser that it is a different 
brand of transparent cellulose film from that of the complainant, 
defendant appeals. Modified. 











Watson, Bristol, Johnson & Leavenworth (Thomas D. Thacher, 
Ellis W. Leavenworth and L. A. Janney, of counsel) all of 
New York City, for defendant-appellant. 

Nims & Verdi (Harry D. Nims, C. R. Mudge and J. Hanson 


Boyden, of counsel) all of New York City, for complainant- 
appellee. 













Hugh M. Morris, amicus curiae, for Société LaCellophane, 


Kalle & Co. Aktiengesellschaft, The Cellophane Company, 
Limited. 


Before Manton, L. Hanp and Aveustus N. Hanp, Circuit 
Judges. 
























Aveustus N. Hann, C. J.: This is a suit brought by the com- 


plainant, a wholly owned subsidiary of E. I. DuPont de Nemours 
& Company, for the infringement by the defendant of the alleged 
trade-mark “Cellophane” through using the same in connection 
with goods not of the complainant’s manufacture. 

The defendant purchases goods from Sylvania Industrial Cor- 
poration which is a manufacturer of cellulose transparent sheets 
and is one of the complainant’s principal competitors and has been 
in the habit of supplying cellulose transparent wrappings manu- 


factured by Sylvania to customers who order cellophane sheets 


and billing them as “cellulose.” The material thus sold by defend- 


ant to the public was billed and labelled cellulose because it was 
told by Sylvania at the outset not to use the name “cellophane.”’ 
The trial court held that the complainant was the owner and 
was alone entitled to use the trade-mark “Cellophane” and that the 
defendant had infringed its exclusive rights by supplying trans- 
parent cellulose films, which were not manufactured by the com- 


plainant, in response to requests for cellophane from its cus- 
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tomers. ‘There was no proof, however, that any individual buyer 
from the defendant thought that he was obtaining complainant's 
product when he purchased goods from the defendant. On the 
ground that the complainant owned the exclusive right to the use 
of the trade-mark “Cellophane,” an interlocutory decree was 
granted to the latter restraining the defendant from using the 
word “cellophane” in connection with any product not made by 
complainant and from filling any orders for cellophane with any 
such product without explaining to the purchaser that it was a dif- 
ferent brand of transparent cellulose film from that of the com- 
plainant. It was also ordered in the interlocutory decree that the 
complainant recover profits and damages because of the foregoing 
infringement. 

The trial judge having found that the complainant at one time 
had the right to prevent the use of the word “cellophane’”’ by others 
concluded that this right could only cease, if voluntarily abandoned. 
Hence much of the opinion of the court below was devoted to show- 
ing that there was no abandonment. We do not differ with it in 
respect to the question of abandonment and think that it was fairly 
established that the complainant endeavored to retain its rights 
and that abandonment, which depends on a voluntary surrender 
of the trade-mark to the public, did not occur. Hanover Milling 
Co. v. Metcalf, 240 U. S. 403, 419 [6 T.-M. Rep. 149]; Sazlehner 
v. Eisner & Mendelson Co., 179 U. S. 19, 81. 

In our opinion this case does not properly turn on abandon- 
ment, nor does it even turn on the question whether the word “‘cello- 
phane” was at one time more than a descriptive term. The real 
problem is what it meant to the buying public during the period 
covered by the present suit. In other words, did it simply mean 
a transparent glycerinated cellulose hydrate regenerated from 


viscose 





and nothing more, or did it mean such an article of com- 
merce manufactured by or originating with the complainant? 
The court below made a finding that the name “characterizes a 
single thing coming from a single source, and is a valid trade-mark, 
even if it should be shown that the product is more emphasized 


than the producer or that the identity of the producer is unknown.” 
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This finding seems to us not only not warranted by the evidence 
but clearly disproved. 

The product and use of cellophane in commerce is attributed 
to one Brandenberger, of Bezons, France, at about the year 1909. 
He coined the word “cellophane” as suggesting a product made of 
cellulose and transparent, and registered “LaCellophane” written 
in a fancy script as a trade-mark. It would have served as a 
useful trade-mark, at least in the beginning, if it had not almost 
immediately lost ground as such because it was employed to describe 
the article itself. Indeed, no other descriptive word was adopted. 
In answer to the question whether “ ‘Cellophane’ was the name by 


which that new product was christened by Mr. Brandenberger,’ 


Mr. Yerkes, the DuPont president, said: “I considered that 


‘Cellophane’ was the name which he gave to the product which he 
invented.” That Brandenberger used the word “cellophane” in a 
generic sense is evident from his United States Patents Nos. 
1,226,897 and 1,406,148. In the first he said: “The invention 
relates to a label made of cellophane,” and in the second he not 
only used the word generically in the specification but he also 
had a claim reading thus: 


4. A band, as claimed in Claim 2 in which the cellulosic material consists 
of cellophane. 


The early importations from the French manufacturer into the 
United States beginning in 1912, had labels on which “La Cello- 
phane”’ was inscribed. At first the words were written in the label 
and afterwards printed in order, as Euler, the American agent, inti- 
mated, to show “what the package contained.” (Record p. 764.) 
In connection with sales of the product Euler also distributed some 
labels of his own on which were inscribed the words: “ ‘Wrapped 
in LaCellophane’ or something like that.” At this early stage 
Euler distributed circulars to his customers advertising ‘‘LaCello- 
phane”’ as “the most interesting article put on the market in many 
years—a transparent parchment tissue of the highest merit,’ and 


added: 








“La Cellophane” does not break. 
“La Cellophane” does not stick. 
“La Cellophane” does not smell. 
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“La Cellophane” has no taste. 

“La Cellophane” will not dissolve in water, alcohol or grease. 

“La Cellophane” is impermeable, always soft, waterproof and chemically 
pure. 

“La Cellophane” is tough, flexible, transparent and free from oxides. 

“La Cellophane” is an ideal wrapper for any article that must be pro- 
tected from outside influences. 

“La Cellophane” is sold in the stock size sheets, 24 x 36, or imported in 
any desired size. 

“La Cellophane” is now in use by nearly all the leading confectioners be- 
cause they can’t keep away from the peerless package-wrapping 
paper. 

While he warned the trade in the foregoing circular that 
“LaCellophane” is registered in the U. S. Patent Office and in- 
fringers would be prosecuted, he again and again used the words 
as descriptive of the cellulose product. He thus used it in adver- 
tising in the Confectioner’s Journal in the years 1913, 1916, and 
1921-1924. 

A research on cellulose by Cross & Bevan published in 1912 
contained the following statement: 


The “viscose film” (cellulose) under the powerful auspices of the Société 
Industrielle de Thaon is at length a fait accompli, and is an article of 
commerce under the descriptive term “Cellophane.” The film is produced 
in a great variety of decorated forms which find corresponding applica- 
tions. .. 

In June, 1913, an article in the Journal of Industrial and Engi- 
neering Chemistry stated that: 


Paper coated with cellophane is claimed to possess more technical 
advantages than lead, tin, zinc, and aluminum (“Alolit”) foils, mainly ow- 
ing to its lightness, non-oxidizability and cleanness; in addition, Muller 
states that it is gas-tight. Cellophane is insoluble in water and alcohol, 
and it may be treated with boiling water without indications of decom- 
position. 


In the Literary Digest of March 7, 1914, the use of cellophane 
as a wrapping was discussed, and in the New York Times of March 
11, 1915, its use as a wrapper for candy boxes and a lining for 
cigar boxes was mentioned. 

In 1917-18 there were reports of the United States Chemical 
Warfare Service in which the use of cellophane in connection with 
gas masks was discussed. 

In Volume 18, 1919, of the American Chemical Society, there 


was an article as to the use of cellophane in photography. 
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In January, 1922, Birn & Wachenheim, who were acting as 
agents for the French manufacturers, distributed to the American 


public 10,000 copies of a circular printed in France on cellophane. 
It read: 






























“LaCellophane Bezons” .... the ideal transparent wrapper can be fur- 
nished in all sizes, in all colors. 





In 1922, the Court of Customs and Appeals rendered an opinion 
in which the term “cellophane” was employed many times to describe 
the product involved in the litigation. 

In 1923 in an appeal from the Board of General Appraisers to 
the United States Court of Customs and Appeal the word ‘“‘cello- 
phane”’ was constantly used by the witnesses as a descriptive term. 

It seems quite evident that the French manufacturers and their 
agents, as well as the relatively limited public that were interested 
in using these cellulose films before DuPont entered the field 
constantly employed the word “cellophane” to describe the product 
and that it was used in a generic sense from the beginning. 

The DuPont Cellophane Company, Inc., was incorporated in 
June, 1923, “to manufacture, buy, sell, import . . . . cellophane, 
transparent wrapping material, viscose products, textiles, fabrics, 
materials and articles manufactured from viscose... .” 

The French interests, patents, the trade-mark “Cellophane” 
and the business of exporting films to the United States, the certifi- 
cate of registration, together with the good-will of the business in 
which the trade-mark “LaCellophane” was used, were assigned by 
the French manufacturers to the DuPont Company on October 13, 
1923. Thereupon DuPont published the following announcement: 


DUPONT 
CELLOPHANE CO., INC. 







ANNOUNCES THAT AS OF AUGUST IST, 1923, THEY HAVE SE- 
CURED THE EXCLUSIVE SALES AND MANUFACTURING 
RIGHTS OF THE PRODUCT KNOWN AS “CELLOPHANE” AND 
MANUFACTURED BY LA CELLOPHANE OF BEZONS, FRANCE. 

WE ARE NOW IMPORTING THIS PRODUCT AND ALL IN- 
QUIRIES WILL RECEIVE OUR PROMPT ATTENTION. 







In October, 1923, DuPont published in the DuPont Magazine 
a statement that: 
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The manufacture of cellophane, a transparent cellulose product, used 
largely in millinery for decoration and in other trades for wrapping pur- 
poses, is to be started in the United States by the DuPont Cellophane Com- 
pany... .. A plant to cost approximately $2,000,000 is now being con- 
structed on the Niagara River, at Buffalo, New York, adjoining the 
factory of the DuPont Fibersilk Company. This will be the first plant to 
manufacture this product in the United States. 

Cellophane has been produced in France for the past several years 
and its use is extending for wrapping purposes for confectionery, biscuits, 
cakes, tea, coffee, cocoa, meat products and in fact, for nearly all articles 
of food. It is also used as a wrapping material for packages of perfumery, 
soap, various toilet preparations, pharmaceutical and other products. 

It is an important addition to the list of cellulose products by chemists 
during the last several years for commercial uses. It is non-gelatinous, 
will not melt in boiling water or decay.... 

The Dupont Cellophane Company has obtained patent rights for North 
America and, pending completion of its factory at Buffalo, will be the sell- 
ing agents in this country for the product which the company is now im- 
porting. 


€ 


In December, 1923, the DuPont Magazine published an article 
giving a sketch of the development of its cellulose product en- 
titled “That New Wood Product—Cellophane.” The word “cello- 
phane” was used many times as a term descriptive of the particular 
product to be marketed. 

On December 28, 1923, DuPont applied for registration of 
the name “DuPont Cellophane” in an oval frame as a trade-mark 
and registration was granted on July 22, 1924. It never used 
“LaCellophane” or “Cellophane” in distinctive script, the old 
marks of the French company, until 1932 when it applied for re- 
registration of those marks in which it claimed rights by assign- 
ment. In January, 1924, Yerkes wrote a letter to the Patent Office, 
in support of the application to register the mark “DuPont Cello- 
phane”’ in an oval frame, and argued that cellophane should be 
entered in Class 50 as ‘Merchandise not otherwise classified.” 
With his letter he sent the Department a copy of the article of 
December, 1923, in the DuPont Magazine from which we have 
already quoted. He used the word “cellophane” throughout his 
letter in a generic sense, spelling it with a small “c.” 

In August, 1924, the DuPont Company began to advertise to 
the candy trade and published a double-page advertisement in the 
Manufacturing Confectioner with the heading: “Cellophane—the 


new super-wrap is now available for your holiday line,’ and below 
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it the new mark “DuPont Cellophane” in an oval frame. In 


December, 1924, there was published in the DuPont Magazine an 
article entitled: “Selling with Cellophane.” ‘How manufacturers 
and others are using this material to speed up sales.” It de- 
scribed the development of the product in France and in this 
country and its many uses for enclosing delicate fabrics on display 
at dress-goods counters, for making artificial flowers, and beads, 
for trimming hats and for wrapping fruits, nuts, cakes, candies, 
soaps, perfumes, cigarette packages and cigars. 

In 1925 the DuPont Company published 212 advertisements in 
twenty-five trade journals. This advertising continued on a large 
scale in 1926 and thereafter until the business was reincorporated 
in 1929 and the complainant became the owner. The advertising 
bore the trade-mark “DuPont Cellophane” set in an oval frame 
and at times carried a warning notice such as: “Look for the 
DuPont Cellophane Oval on every package of Cellophane. 








It is 
your guarantee of the added tensile strength, purity and perfection, 


that only DuPont chemical control, research and supervision can 
assure.” 





In July, 1926, and thereafter, the advertising carried in addition 
to the oval mark the statement that: 







“Dupont Cellophane” is an unusual material, patented and _ trade- 
marked, used for wrapping and many other purposes. .. . 








On its labels the DuPont Company placed the oval trade-mark, 
and in 1926 added the statement: 










This package is sold subject to the express license restriction, to which 
each purchaser agrees by the acceptance hereof, that no purchaser shall 


resell the contents, whether cut to size or not, except under the registered 
trade-mark name “Dupont Cellophane.” 







In addition to the use of cellophane as a descriptive term in ad- 


vertising and on trade labels, articles were published in 1923 and 








1924 in magazines such as the Literary Digest, the Scientific Ameri- 
can, and the trade journal, Paper, which clearly used cellophane in 
a generic sense. In the Dictionary of Tariff Information of the 
U. S. Tariff Commission there appeared, in October, 1924, the 
following: 
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CELLOPHANE. Cellophane and visca are cellulose products pre- 
cipitated from the plastic solution of chemically dissolved wood pulp or 
cotton. . . . Up to 1924, cellophane has been imported exclusively from 
France, where a single company controlling the patents virtually has a 
monopoly of its manufacture. 

In an advertisement in the Confectioner’s Journal for October, 
1924, is the statement: “Each box is wrapped in cellophane paper,” 
and in the Confectioner’s Journal for April, 1925, advertising lolli- 
pops is the slogan: “Wrapped in Cellophane,” and “Cellophane 
wrapped.” Sometimes the advertisements would read: “Wrapped 
in LaCellopane Paper.” In an advertisement in the Confection- 
er’s Journal of April, 1924, by the Nichols Candy Co. was the 
statement: “Ten big pieces of old-fashioned butter scotch in a 
vivid-hued band, wrapped safely in cellophane.” 

In 1927 the DuPont Company began to place on its labels 
underneath the oval mark, in small type, the statement that: “Cello- 
phane is the registered trade-mark of DuPont Cellophane Com- 
pany, Inc., to designate its transparent cellulose sheets and films.” 
Its general manager testified that if he wanted to buy from a dealer 
the particular product, which is a hydrate, and he wished the 
dealer to understand that he did not desire to buy an acetate or 
glassine, cellophane was the only word to use that would be under- 
standable. (Record, p. 81). 

In addition to the advertising we have mentioned the DuPont 


Company also directly stimulated its customers to advertise in order 


“to obtain the utmost value from the use of Cellophane” (p. 1525) 


and for that purpose sent to them specimens of advertising of cello- 
phane for wrapping cigarettes, cigars, rolls, pies, biscuits, sausages, 
peanuts, coffee, clothing and medicines. The extent of the adver- 
tising was enormous. It admittedly reached billions and in it no 
connection with DuPont ordinarily was mentioned. (Record, p. 
60.) 

As might have been expected the customers of the defendant 
Waxed Products Co., Inc., testified that when ordering cellophane 
they did not intend to specify an article manufactured by any 
particular concern but simply wanted a satisfactory commodity. 


To the purchasers of Sylvania’s goods the word “cellophane” 











or 
bo 
bo 
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meant the product, and not a brand. (Record, pp. 810, 314, 318, 
4105, 445, 541.) A survey by the defendant among retail dealers 
indicated that 88 percent of them knew no other name than “cello 
phane” which they could use if they wished to buy the particular 
article. The accuracy of their answers is confirmed by the state 
ment in the DuPont Magazine of June, 1929: 

Say “Cellophane” to the next person you meet, and the chances are he 
or she will at cnce think of a wrap for packages of candy, bacon and the 
like. This is because people readily associate the product with its best 
known use as a means of keeping merchandise protected and yet com- 
pletely visible. 

To the question whether “cellophane” is a trade-mark, directed 
at the instigation of the DuPont Company to 17,000 selected sub- 
scribers of the Delineator, Good Housekeeping, Saturday Evening 


Post and Ladies Home Journal, 72 percent of the subscribers 


answered that it was. This left 28 percent to whom the word gave 


no indication of origin. The answers did not show that the source 
was DuPont, but only that the goods were manufactured by one 
concern. Moreover, as they were induced by flattering letters 
from the magazines and by offers of prizes in return for prompt 
replies, they might well have stimulated a search for a registered 
trade-mark that theretofore had been unknown. Such proofs have 
no great weight. 

The course of conduct of the complainant and its predecessors 
and especially complainant’s advertising campaign tended to make 
cellophane a generic term descriptive of the product rather than 
of its origin and, in our opinion, made it so to at least a very large 
part of the trade. 

The expiration in 1928 of U. S. Patents No. 991,267 and No. 
1,002,634 to Brandenberger for processes for manufacturing and 
drying films terminated any right the complainant had to the ex- 
clusive use of the name “‘cellophane” so far as it had become merely 
descriptive of the product itself. Singer Mfg. Co. v. June Mfg. 
Co., 168 U. S. 169; Linoleum Manufacturing Company v. Nairn, 
L. R. 7 Ch. Div. 834. The fact that it had registered “Cellophane” 
as a trade-mark would give it no right to monopolize a term useful 


to designate a commercial article. Others might employ it to desig- 
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nate their goods but should guard against misleading any customer 
who might intend to buy cellophane manufactured by the DuPont 
Company. As has often been said, a trade-mark is only property 
in a limited sense. It may be transferred with a business, but the 
only right which the owner of the mark acquires against competi- 
tors is “to prohibit the use of it so far as to protect the owner's 
good-will against the sale of another’s product as his.” Presto- 
nettes v. Coty, 264 U. S. 359, 368 [18 T.-M. Rep. 185]. Hanover 
Milling Co. v. Metcalf, supra; Canal Company v. Clark, 13 Wall. 
311. 

The case of Singer Mfg. Co. v. June Mfg. Co., supra, is said 
to be inapplicable to the present facts because others made and 
sold the product under the trade-mark of “Transparit” and the 
Sylvania Company itself sold it under ths marks of “Fenestra,” 
“Sylphrap” and “Nymphrap” in considerable quantities. While 
the existence of such competition is relevant on the question whether 
cellophane became a descriptive word, the evidence we have sum- 
marized demonstrates that “cellophane” is used to designate the 
cellulose product we are concerned with far more commonly than 
any other term, and is certainly the descriptive word in general use. 
Competition was only important as an element bearing on that 
issue. The Singer decision is likewise said to be inappliable for 
the reason that the expiration of the Brandenberger patents was of 
no importance because ways of making cellophane had been known 
long prior to the Brandenberger invention. But his patents dis- 
closed a process for preparing cellulose films without a supporting 
surface, while the earlier patents to Chorley and Stearn & Woodley 
did not solve the problem of making the films without such a sup- 
porting surface and avoiding the shrinkage and damage to the 
material likely to occur when dried thereon. There was no proof 
sufficient to show that the Brandenberger patents were worthless or 
to rebut the presumption of validity accompanying patents, or to 
meet the statements of Cross & Bevan in their publication “Re- 
searches on Cellulose” as to Brandenberger’s substantial contribu- 
tions to the art. (Record, 2055-6.) Certainly to some extent at 


least his patents “afforded shelter against the competition of others” 
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and brought the case within the Singer decision. Horlick’s Food 
Co. v. Elgin Milkline Co., 120 Fed. 264, 266 (C. C. A. 7). 

But neither the absence of a patent nor its complete invalidity 
will prevent a word from obtaining a generic meaning. As Justice 
Bradley said in Celluloid Manuf’g Co. v. Cellonite Manuf’g Co., 
32 Fed. 94, 98, about the word “celluloid”: 

As a common appellative, the public has a right to use the word for all 
purposes of designating the article or product, except one—it cannot use 
it as a trade-mark, or in the way that a trade-mark is used, by applying 
it to and stamping it upon the articles. The complainant alone can do 
this, and any other person doing it will infringe the complainant’s right 


Perhaps the defendant would have a right to advertise that it manufac- 


tures celluloid. But this use of the word is very different from using it 
as a trade-mark stamped upon its goods. 


In the case at bar the defendant has never used either the words 
“cellophane” or “DuPont Cellophane,” with or without the oval, 
on its goods. It has merely filled orders for cellophane with its 
own product. 

The District Court erred in concluding that “the trade-mark 
‘cellophane’ does not depend upon what was in the customer’s 
mind” and in deciding the case on the theory that the public under- 
standing as to the meaning of the word was immaterial. Such a 
theory is out of accord with the essence of the law of trade-marks. 
The rights of the complainant must be based upon a wrong which 
the defendant has done to it by misleading customers as to the 
origin of the goods sold and thus taking away its trade. Such 
rights are not founded on a bare title to a word or symbol but on 


a cause of action to prevent deception. It, therefore, makes no 


difference what efforts or money the DuPont Company expended 


in order to persuade the public that cellophane means an article 


of DuPont manufacture. So far as it did not succeed in actually 


converting the world to its gospel it can have no relief. 
As was said in Bayer Co. v. United Drug Co., 272 Fed. 505, 
509 (D. C.) [11 T.-M. Rep. 178]: 


The single question as I view it, in all these cases, is merely one of fact: 
What do the buyers understand by the word for whose use the parties are 
If they understand by it only the kind of goods sold, then 


it makes no difference whatever what efforts the plaintiff has made to get 
them to understand more. 


contending? 


He has failed and he cannot say that, when the 
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defendant uses the word, he is taking away customers who wanted to deal 
with him. . . 


In the Bayer case the plaintiff was granted a decree enjoining 
the defendant from using the trade-name “aspirin” in sales to 
chemists, physicians and retail druggists who had been educated to 
understand that the word meant goods of the plaintiff's manufac- 
ture. On the other hand the defendant was allowed to sell direct 
to consumers under the name “aspirin” because it was shown that 
to them that word meant the article and not the source of manu- 
facture. . 

A similar situation arose in Ford v. Foster (1872), L. R. 7 Ch. 
App. 611. There the plaintiff called goods of its manufacture 
‘“Ford’s Eureka Shirt.’’ Later the defendant made and sold (as 
he had a right to do) a shirt of the same style and sold it as a 
“Eureka” shirt, labelling it as such. The plaintiff sued to restrain 
the interference with his trade-mark and for an accounting. From 
the evidence it appeared that “Eureka” to the dealers in shirts had 
become generic as referring to the style, but to the ultimate pur- 
chasers the word had reference to the plaintiff's own make. The 
court enjoined the defendant from marking his shirts with 
“Eureka,” or so marking the boxes containing them, since in that 
way the ultimate purchasers would be deceived. But in dealing 
with the traders, the retail stores, the defendant was left free to 
refer to the shirts as “Eureka,” for there could be no deception. 
Mellish, L. J., said: 


Then what is the test by which a decision is to be arrived at whether a 
word which was originally a trade-mark has become publici juris? I think 
the test must be, whether the use of it by other persons is still calculated 
to deceive the public, whether it may still have the effect of inducing the 
public to buy goods not made by the original owner of the trade-mark as 
if they were his goods. If the mark has come to be so public and in such 
universal use that nobody can be deceived by the use of it, and can be 
induced from the use of it to believe that he is buying the goods of the 
original trader, .... the right to the trade-mark must be gone. 


It is argued that trade-mark rights can only be lost by abandon- 
ment, which we think did not take place here. In Sazlehner v. 


Eisner & Mendelson Co., 179 U. S. 19, the predecessor of the 


plaintiff had bottled bitter water in Hungary and called it ““Hunyadi 
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Janos” (the name of a national hero). Other Hungarian bitter 
water was sold in the United States in competition with this under 
the name “Hunyadi’” and it was found the name became generic. 
While the court granted an injunction against the use of infringing 
bottles and labels it held that the plaintiff had no exclusive right to 
the name “Hunyadi” which had become public property, sustain- 
ing the defense of laches because of twenty years’ use of the name 


“Hunyadi” by the defendant. Justice Brown remarked in the 
opinion that: 


The evidence shows that these Hungarian bitter waters were largely 
known in this country as Hunyadi waters, and that in a certain sense 
Hunyadi had become a generic word for them. Of course, if it became 
such with the assent and acquiescence of Saxlehner, he could not thereafter 
assert his right to its exclusive use. But as this appropriation was made 
against his constant protest, and as he apparently made every effort in 
his power to put a stop to the use of it, it ought not to be charged up 
against his claim that the word had become generic. 

In the paragraph in which the foregoing dictum appears the 
court had been discussing the use of the word “Hunyadi’” for de- 
ceptive purposes as had been alleged in the bill of complaint. Any 
suggestion in the words we have quoted to the effect that mere 
effort on the part of the owner to stop the infringement of his 
trade-mark by others would enable him to prevent a word from 
becoming generic or to prevent the use of it as a descriptive word 
if it became generic can have related only to the word in its trade- 
mark character when used deceptively upon goods and not when 
used in a mere descriptive sense. Any further implication would 
negative the whole theory of trade-mark law. 

In the present case the word “cellophane” ordinarily signifies 
the cellulose product we have been discussing and nothing more, but 
to certain persons it is probable that it means the complainant’s 
goods. The situation, therefore, somewhat resembles that in Singer 
Mfg. Co. v. June Mfg. Co., supra, Bayer v. United Drug Co., 
supra, and Ford v. Foster (1872), supra, so often found in litiga- 
tions involving infringement of trade-marks and unfair competition 
where the decree should adjust the somewhat conflicting rights of 
the parties. The defendant should be allowed to use the word 
“cellophane” unconditionally in dealing with those to whom it 
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means no more than the product and should be able to fill orders for 
cellophane received from such persons either with Sylvania cello- 
phane or any other cellophane. But as the complainant’s use of 
the word “cellophane’”’ has had a wide publicity there may be some 
persons who desire “DuPont Cellophane.’ Accordingly, it seems 
to us in the interest of justice that, when filling orders for cello- 
phane, the defendant should state that the product sold is Sylvania 
cellophane or the cellophane of whomsoever may be the maker, and 
need state nothing more. The defendant may likewise use the 
word “cellophane” in its advertisements, provided it shall prefix the 
maker’s name as a possessive. 

The decree is modified so as to limit the injunction in accord- 
ance with the terms of this opinion and so as to limit the account- 
ing to such sales as the complainant may prove that the defendant 
has made to persons who, having expected to get “DuPont Cello- 
phane,” received that of other manufacturers. 


Decree modified as above without costs upon this appeal to 
either party. 


Joun B. Stetson Company v. STEPHEN L. Stetson Company, 
Lrp., and Hutr & WassermaN, INc. 


United States Circuit Court of Appeals, Second Circuit 
August 10, 1936 


‘Trape-Marxs—“Stetson” on Hats—Seconpary MEANING—INFRINGEMENT. 
The use by plaintiff and his predecessors of the word “Stetson” as 
a trade-mark for hats produced by them since 1865 held to have given 
the name a secondary meaning as indicating exclusively plaintiff's hats. 
The subsequent use by defendant Stephen L. Stetson Co., Ltd., of the 
name “Stephen L. Stetson” on hats of its manufacture held infringe- 
ment. 
Trape-Marxks—Unrair Competition—Svuirs—“StTerpHen L. Stetson” 
Hats—Form or Decree 
In the case at issue, the decree of the lower court ordering defend- 
ant Stephen L. Stetson Co., to deliver up to plaintiff copies of letters 
to dealer customers held unnecessarily drastic and was, therefore, 
ordered stricken from the decree. 
Unrarr Competition—Svtts. 
Defendant, Hutt & Wasserman, Inc., which manufactured under 
contract hats for Stephen L. Stetson Co., Ltd., held properly included 
in the injunction and accounting. 


ON 
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In equity. 


Action for trade-mark infringement and unfair com- 
petition. 


From an interlocutory decree which denied relief upon 
the trade-mark but granted it as to unfair competition, all parties 
appeal. Decree modified. 


Clarke § Allen (Maurice Bower Saul, Allen S. Olmsted, 2nd, 
Earl G. Harrison and Murray F. Johnson, of counsel), all 
of New York City, for plaintiff. 

Conboy, Hewitt, O’Brien & Boardman, Martin Conboy and 
David Asch, of counsel), all of New York City, for defend- 
ant, Stephen L. Stetson Co., Ltd. 

Geiman §& Erde (Louis I. Gelman and Joseph George Erde, 


of counsel), all of New York City, for defendant Hutt & 
Wasserman, Inc. 





Swan, C. J.: The plaintiff, John B. Stetson Company, is a 
corporation of Pennsylvania organized in 1891. It succeeded to 
the hat business founded by John B. Stetson in 1865 in Philadel- 


phia and it has become one of the largest and best-known manu- 


facturers of hats in the world. In May, 1906, it was granted the 


trade-mark “Stetson” upon an application for registration under 
the Act of February 20, 1905, c. 592, sec. 5 (15 U.S. C. A. sec. 85) 
which stated that the trade-mark had been used continuously in 
the business of the plaintiff and its predecessors since 1866. More 
than five and a half million dollars have been spent in advertising 
the plaintiff's hats and the trade has come to know them by the 
name “Stetson.” From 1891 to 1931 the hats of no other manu- 
facturer carried the word “Stetson” in any form. 

In 1933 the defendant Stephen L. Stetson Company, Ltd., a 
New York corporation, was organized by Stephen L. Stetson to 


take over the business which he had conducted under his own name 


since about June, 1931. The hats which he put on the market 


under his name were made in the factory of the defendant Hutt & 
Wasserman, Inc., and the Stephen L. Stetson Company has con- 
tinued the same arrangement with Hutt & Wasserman. Prior to 
going into business for himself Stephen L. Stetson had been em- 


ployed as a clerk with the No Name Hat Manufacturing Company, 
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of Orange, New Jersey, and after this corporation was liquidated 
in 1927, he became connected with the No Name Hat Company, of 
Connecticut. As the district court found, when Stephen L. Stetson 
decided in 1981 to go into business under his own name, his name 
had not a scintilla of good-will in the hat business. The plaintiff 
immediately warned both defendants to discontinue the use of the 
name “Stetson” in any form. In view of equivocal advertising and 
confusion in the trade, the marketing of “Stephen L. Stetson” hats 
was held to be unfair competition, the use of the name was enjoined 
except under drastic limitations, and an accounting of profits and 
damages was awarded. From this portion of the interlocutory 
decree the defendants have appealed. The plaintiff was denied 
an injunction as to trade-mark infringement, and from this it has 
appealed. 


The plaintiff's appeal must be sustained. The evidence is 
clear, and the court found that the word “Stetson” had acquired a 
secondary meaning and had come to identify hats of the plaintiff's 
manufacture long before Stephen L. Stetson and his company 
entered the field. Hats are generally known to the buying public 


by the surname of the manufacturer—such as Knox, Dobbs, Dun- 
lap, or Stetson—and little attention is paid to the given name or 
initials. The word “Stetson” as signifying a hat appears in the 
Oxford English Dictionary. Under such circumstances it was 
inevitable that the late comer’s hats would be confused with the 
product of the well-known manufacturer, unless some means of 
differentiation were adopted, and that the addition of the prefix 
“Stephen L.” to the surname “Stetson’’ would not suffice to differ- 
entiate. Hence marking the lining, sweatband and certificate label 
of the defendants’ hats, and the hat boxes, with the name Stephen 
L. Stetson was an infringement of the plaintiff’s registered trade- 
mark “Stetson.” The case of Thaddeus Davids Co. v. Davids, 
233 U. S. 461 [4 T.-M. Rep. 175], is decisive here. There the 
plaintiff was the owner of the registered trade-mark “Davids’”’ as 
applied to inks. The defendants also manufactured inks and 
labelled them with the name of one of the partners, C. I. Davids. 


In deciding that the trade-mark was infringed the court said (at 
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page 472) that in exercising their right to use their own name in 
trade it was not necessary that the defendants “should imitate the 


mark which the complainant used ... .; or that they should use 


the name in question upon their labels without unmistakably differ- 
entiating their goods from those which the complainant manufac- 
tured and sold.” Because of references in the opinion to imitation 
of the plaintiff's labels, the district judge thought that the case 
was inapplicable. We have had the advantage, which he did not 
have, of seeing the defendants’ labels which were introduced as 
exhibits in the Davids case and have been sent by the Marshall of 
the Supreme Court to the Clerk of this court. They disclose 
that the defendants made no attempt to imitate the plaintiff’s labels 
in color, size or form of letters, or arrangement of words. There 
was at least as much difference in the general appearance of the 
conflicting labels in that case as in the case at bar. Consequently, 
we understand the Davids case to go upon the principle that the 
defendants could not “use the name in question without unmistak- 
ably differentiating their goods” from those of the plaintiff. The 
addition of Davids’ initials “C. I.” did not suffice there. No more 
does the addition of “Stephen L.” to the surname Stetson suffice 
here, in view of the testimony of the ensuing confusion in the 
trade. The decree should have found and enjoined infringement 
of the plaintiff's trade-mark. 

In support of the defendants’ appeal, it is argued that the 
findings upon which the trial court concluded that the defendants 
practiced unfair competition are unsupported by the evidence. In 
substance the argument is that a man has a right to use his own 
name in trade, unless a fraud is intended, and that Stephen L. 
Stetson Company, Ltd., which has succeeded to the right of its 
president, should not be required to do more than print the full 
name in letters of equal size, as it always has done. We do not 
understand that the right to use one’s own name is absolute unless 


fraud is consciously planned. A newcomer whose name will cause 


the public to confuse his product with that of an established com- 
petitor may be required “to take reasonable precautions to prevent 
the mistake.”” Waterman Co. v. Modern Pen Co., 235 U. S. 88, 
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94 [5 T.-M. Rep. 1]; Herring, etc. Safe Co. v. Hall’s Safe Co., 
208 U. S. 554, 559; Thaddeus Davids Co. v. Davids, supra; Coty, 
Inc. v. Parfums de Grande Luze, 298 F. 865, 875 (C. C. A. 2) [14 
T.-M. Rep. 185]; R. B. Davis Co. v. Davis, 75 F. (2d) 499 (C. C. 
A. 2). Nor, if intent to plam off were essential, should we dis- 
agree with the trial court’s conclusion that “by most artfully de- 
vised advertisements, worked out in collaboration with a lawyer,” 
Stephen L. Stetson and his corporation “succeeded in maintaining 
in the trade a state of what was to him a very advantageous uncer- 
tainty as to his relation to the plaintiff and in giving thereby a 
background for the dealer misrepresentations above mentioned.” 
Cf. Int. Silver Co. v. Oneida Community, 73 F. (2d) 69, 73 
(C. C. A. 2) [24 T.-M. Rep. 479]. It was plain that the name 
“Stephen L. Stetson” taken alone would cause confusion, as it did; 
and the talk about family tradition undoubtedly further tended to 
promote that confusion. In the main, therefore, we are satisfied 
that the conditions imposed by the decree upon the continued use 


of the name were reasonable requirements. But Paragraph VI 


plaintiff the names and addresses of all present and future dealer 
customers of the Stephen L. Stetson Company. The decree will be 
modified by striking out the requirement that copies of letters to 
dealer customers be annexed to the affidavits of compliance. 

Hutt & Wasserman, Inc., contend that they did not participate 
in the acts of unfair competition and should not be subjected to an 
injunction and an accounting. Whether they were properly found 
to have participated in the acts of unfair competition has become 
academic in view of our decision that the plaintiff's trade-mark 


was infringed. If Hutt & Wasserman participated in the manu- 


facture of the hats which carried the infringing mark, they are 
infringers of the trade-mark. Guervo v. Jacob Henkell Co., 50 F. 
171 (C. C.S. D. N. Y.); Nim, Unfair Competition § Trade-Marks 
(3d ed.), pp. 771, 972. They argue that they merely leased space 
in their plant and “loaned” their employees to the Stephen L. 


Stetson Company, and did not themselves manufacture its hats. 


The basis for this argument is afforded by the contract between 
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the parties which is set forth at length in the opinion below and 
need not be repeated here. ‘The argument is ingenious but specious. 
We agree with the district judge that the contract, though in form 
a lease, was really a contract for manufacturing service to be per- 
formed by Hutt & Wasserman, and for which they were to be paid 







in part by reimbursement for the wages of their piece-work em- 
ployees and in part by a percentage of the invoice price of the hats 
manufactured. They may properly be included in the injunction 








and accounting. 


The decree is modified as indicated in the foregoing opinion and 


as thus modified is affirmed. Appellate costs are awarded to the 
plaintiff. 


Joun B. Grue tie v. Moutye’s Dott Ovurrirrers, INc., MEYER 


GOLDMAN AND MOoLLYE GOLDMAN 








United States District Court, Eastern District of Pennsylvania 
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Trape-Marks—CHARACTER OF RIGHT. 


Trade-mark rights exist only in connection with some business. The 
owner of a trade-mark may not, like the proprietor of a patented in- 
vention, make a negative and merely prohibitive use of it as a monopoly. 

Trapve-Marks—“Raccepy ANN” For Dotis—Ricut or AvuTHor. 

Plaintiff, an author and cartoonist, registered in 1915 the words 
“Raggedy Ann,” the title of a cartoon feature originated by him, as a 
trade-mark for dolls. He made only a few sales of the goods thus 
marked in interstate commerce, having in 1918 sold all rights in the 
business and good-will, to a Chicago publisher, who, in turn, after 
making a wide use of the trade-mark on dolls with plaintiff’s consent, 
in 1934 assigned the trade-mark to plaintiff. Inasmuch, however, as 
plaintiff did not resume use of the mark in connection with the manu- 
facture and sale of “Raggedy Ann” dolls and showed no evidence of 
ever intending to do so, he was held without right to enjoin the use 
by defendants of the words “Raggedy Ann” on dolls of their manu- 
facture, which closely resembled the doll of plaintiff’s illustrations. 

Trape-Marks—Unrair ComPETITION. 

In the case at issue, inasmuch as plaintiff did not possess proprietary 
rights that were being destroyed, injured or interfered with by de- 
fendants, he was not entitled to restrain a non-competing use of the 
imaginary character known as “Raggedy Ann” by defendants, who 


manufactured a doll which closely resembled plaintiff's and sold it 
under said name. 
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In equity. Action for alleged trade-mark infringement and 
unfair competition. Bill dismissed. 


Howson & Howson, of Philadelphia, Pa., for plaintiff. 
Harry Langsam, of Philadelphia, Pa., for defendants. 


Before W. H. Kirxparrick, D. J. 


Sur Pleadings and Proofs 


This suit in equity is based chiefly on trade-mark infringement 
and unfair competition. After a hearing upon the motion for a 
preliminary injunction it was stipulated that the decree entered 
should be final, the affidavits to stand as the proof upon a final 
hearing. 


Findings of Fact 


1. In 1915 the plaintiff, who is a cartoonist, artist, author, 
designer and composer, applied for and received a registration of 
the trade-mark “Raggedy Ann” for dolls. 

2. He was not at that time and never has been since in the 
business of manufacturing or selling dolls. 

Comment.—The only evidence on this point is that in 1915 he 
made “‘some dolls’ which he sold in interstate commerce. This of 
course will not support a finding that he had a business of any 
appreciable extent. 

3. There is no evidence that the plaintiff engaged in business 
of any kind until 1918 when he wrote some children’s stories which 
he called “Raggedy Ann”’ stories and which were published in a 
small book by P. F. Volland & Company of Chicago, Illinois. This 


book was the first of a series of “Raggedy Ann” books, possibly a 
dozen in number, which were published by Volland & Company 


between the years 1918 and 1934. The leading character in all of 


the books was a doll named “Raggedy Ann.” The plaintiff him- 
self made the illustrations for the books and in them “Raggedy 
Ann” appeared—a rag doll in a print dress and apron—a dis- 
tinctive comic, homely figure of the kind that usually appeals to 
children. 
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+. Contemporaneous with the publication of the first “Raggedy 
Ann” book in 1918, Volland & Company began to make and sell 
“Raggedy Ann’ dolls designed by the plaintiff and closely re- 
sembling the doll of the illustrations. Some 115,000 of these dolls 
have been sold by Volland & Company, all bearing the trade-mark 
“Raggedy Ann,” which was used with plaintiff’s consent. 

5. While the “Raggedy Ann” books were coming out, the plain- 
tiff was drawing cartoons for newspapers, featuring the sayings 
and adventures of “Raggedy Ann’ which were syndicated, dis- 
tributed and published between 1921 and 1926. He also collabo- 
rated with the late William H. Woodin in composing the music 
of a collection of songs which were published and widely sold 
under the name of “Raggedy Ann Sunny Songs” and from which 
some 15,000 phonograph records have been made and sold. 

6. Nearly 2,000,000 of the books were sold and I am quite 
ready to find in the language of one of the affidavits that “Raggedy 
Ann” was known and loved by millions of children and has at- 
tained a place in the public esteem comparable to Mickey Mouse, 
Spark Plug, Skippy and other like popular characters. 


7. In 1934 Volland & Company decided to discontinue its book 


and doll business. The works were of high quality and corre- 


spondingly high priced and were naturally the type which suffered 
during the depression. Volland & Company assigned to the plain- 
tiff its right, title and interest to the trade-mark, together with the 
good-will of the business, but no other property, tangible or in- 
tangible. It sold the book plates of “Raggedy Ann” to M. A. 
Donahue & Company of Chicago which company is now reprinting 
and republishing certain of the books with the plaintiff's permission. 

8. Having acquired the trade-mark by this assignment in De- 
cember, 1934, the plaintiff did not go into the business of manufac- 
turing or selling dolls. 


There is no evidence that he ever intends 
to do so. 


He did, however, prepare to license others to use the 
trade-mark, employing an agent for that purpose. In April, 1935, 
he granted permission to a concern known as Exposition Doll & 


Toy Company to sell the dolls with the trade-mark. Apparently 
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this is all that has been accomplished since he took over the 
rights of Volland & Company. 

9. The defendants, since about January 1, 1935, made and 
sold dolls closely resembling the doll of the plaintiff’s illustrations 
and of Volland’s manufacture under the name “Raggedy Ann,” 
which they have used as a trade-mark and trade-name. 


Conclusions of Law 


An analysis of the bill and prayers of relief show that the 
plaintiff is relying upon two entirely distinct rights to support 
his cause of action. First, he claims the protection of the statutory 
trade-mark law for the words “Raggedy Ann.” Second, he claims 
the protection of the law of unfair competition for the character or 
personality which he has created by his stories and pictures. It is 
important that there be no confusion between these two grounds. 
The first has to do with the name only. The second involves the 
name only incidentally, as one of the things which make up the 
character. The patent law is not involved for reasons hereafter 
stated. There is no evidence as to whether or not any of the 
plaintiff's works are copyrighted, and no rights under the law of 
copyright are asserted. Infringement is not a contested issue. 
There is no question that the defendant has used the trade-mark 


and has also made and sold articles which embody the character. 


I 


The plaintiff has no standing under the law of trade-marks 
to enjoin the defendants’ use of the words “Raggedy Ann.” 


Discussion 


The principal reason is that the plaintiff is endeavoring through 
this suit to establish a purely prohibitive right to the trade-mark 
as a monopoly. He is not and never has been, and, so far as the 


record shows, never intends to be in the business of making and 


selling dolls, or anything of a similar nature with which the de- 


fendants’ articles might compete. 
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Nothing in the law is better settled than that trade-mark rights 
exist only in connection with some business and not otherwise: 


There is no such thing as property in a trade-mark except as a right 
appurtenant to an established business or trade in connection with which 
the mark is employed .... the right to a particular mark grows out of 
its use, not its mere adoption; its function is simply to designate the goods 
as the product of a particular trader and to protect his good-will against 
the sale of another’s product as his; and it is not the subject of property 
except in connection with an existing business. The owner of a trade- 
mark may not, like the proprietor of a patented invention, make a negative 
and merely prohibitive use of it as a monopoly. United Drug Company vy. 
Theodore Rectanus Company, 248 U. S. 90, 97, 98 [9 T.-M. Rep. 1]. This 
principle has been stated and applied again and again. See Hanover Star 
Milling Company v. Metcalf, 240 U. S. 403 [6 T.-M. Rep. 149]; American 
Steel Foundries v. Robertson, 269 U. S. 372. 


The plaintiff contends that he is in a business which he de- 
scribes generally as entertaining the public, “in which the good- 
will or idea association value attaching to the characters “Raggedy 
Ann” and “Raggedy Andy” are the chief assets. . . . Gruelle is 
therefore not only in the business of writing stories and drawing 
pictures, but also of exploiting the popularity or idea association 
value of his creative works in whatsoever form they may be em- 
bodied.”’ This is simply another way of saying that the plaintiff 
proposes to impound the trade-mark and license others to use it, 
without undertaking himself to make or sell the goods to which it 
may be attached. A patentee may do this but one who has regis- 
tered a trade-mark without more may not. The many decisions 
which hold the trade-mark rights extend beyond the particular 
article being manufactured and that a defendant may be enjoined 
from using the mark upon articles of a more or less dissimilar 
nature, even where there is no direct competition are beside the 
point. The Rolls-Royce case (4 Fed. (2) 333) is an example. 
In all these there was an existing business to protect, and the 
question involved was whether the defendant was injuring it. 

This trade-mark became property which the law would recog- 
nize and protect when Volland & Company used it in connection 
with its business of manufacturing and selling dolls. The plain- 
tiff may have adopted it first, but he never used it in connection 


with a business. In 1934, Volland’s business in connection with 


dolls, books and everything else which involved “Raggedy Ann’”’ 
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ceased entirely and, so far as the evidence shows, without expecta- 
tion of revival. The plaintiff has not revived it and apparently 
does not intend to. He purchased the trade-mark from Volland & 
Company and, as a matter of form, he bought the good-will of the 
business, but as a matter of fact there was no business, and nothing 
was transferred other than the trade-mark. The book plates were 
sold to Donahue & Company and what became of the dolls, ma- 
terials, accounts, customers lists, machinery, etc., does not appear. 
Possibly none of these things were in existence at the time of the 
transfer. So far as this record shows, the only person, other than 
the defendants, who makes “Raggedy Ann’ dolls is Exposition 
Doll and Toy Company who are neither assignees nor owners of 
the trade-mark and who are not plaintiffs here. 

There are a number of decisions dealing with the temporary 
suspensions of business and consequent temporary disuse of trade- 
marks—for example, Beech-Nut Packing Company v. P. Lorillard 
Company, 273 U. S. 629. These cases have to do with abandon- 


ment, and in every case in which the trade-mark was protected the 


business was treated as potentially existing during the period of 


suspension. In nearly all of them, what is involved is a discon- 
tinuance of some particular branch or line of manufacture or sale, 
the business as a whole continuing. But I have not been referred 
to any decision and I have been unable to find any which allows 
trade-mark protection to a plaintiff who is not manufacturing or 
selling anything and who does not aver or suggest that he has the 
commercial capacity for or the remotest intention of so doing. 
Neither the decision in the Beech-Nut Packing Company case nor 
what was said in the opinion limits the principles above stated. 
When Mr. Justice Holmes was speaking of the fact that a good- 
will once associated with a trade-mark may vanish without ending 
the preferential right of the proprietor to try it again, he had be- 
fore him a case in which a tobacco manufacturer, continuously in 
business, discontinued for a period of five years one of its brands 
of tobacco and the trade-mark with it. The sole question was 
abandonment. The plaintiff's case here is based upon what the 


Court in United Drug Company v. Rectanus Company, supra, said 
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was “the fundamental error of supposing that a trade-mark is a 









right in gross or at large like a statutory copyright or a patent for 
an invention.” 


II 


The plaintiff has no property right in the character of the 
ray doll appearing in his books which entitles him to enjoin the de- 


fendant from making a doll in imitation of the pictures in the books 
and selling it under its name. 












Discussion 


The law of unfair competition will not support the plaintiff's 
case. 









To invoke it, there must be some property right which is be- 


ing destroyed, injured or interfered with. So far as I am aware, 


the federal courts have never recognized that an author or artist 
has such a property right in an imaginary character or personality 


created by him as will entitle him to restrain a non-competing use 
of it. 




















On the contrary, what decisions there are, are against it, 
and the right has even been denied where the use might be consid- 
ered a competing one. 

In Outcalt v. New York Herald, 146 Fed. 205 (Buster Brown 
case), it was held that an artist has no such common law right in 
pictures drawn by him and sold to another, who published them, 
and copyrighted the same, as to render it unfair competition in 
trade for the latter to afterward publish other pictures depicting 
different scenes merely because they contained characters in imita- 
tion of those created by the plaintiff. 

In Atlas Manufacturing Company v. Street and Smith, 204 
Fed. 398, it was held that the character of Nick Carter created by 
one of the plaintiffs in a series of detective stories could be used 
by the defendant in a motion picture which did not appropriate 
any of the plot or dialogue of the stories. In that case the plain- 
tiff had registered the name Nick Carter as a trade-mark for a 
weekly publication. Although the plaintiffs did not rely upon 
copyright, the Court discussed their standing under copyright law 


and held that a copyright for the books wouid not protect them 
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against the use of one of the characters in the stories by another. 
The Court said “It may be that the defendants are profiting by 
the use of a name made distinctive by complainants, but this is 
true of one who sells a brand of cigars named after a famous book 
or a famous personage. In the absence of some positive legal right 
in complainants, these are conditions for which equity cannot under- 
take to form a remedy.” The discussion in Judge Von Valken- 
burgh’s opinion on pages 405 and 406 is applicable to this case 
but it need not be set out here in ertenso. The Supreme Court re- 
fused the certiorari and the decision was cited with approval by 
the Circuit Court of Appeals for the Third Circuit in Beech-Nut 
Packing Company v. P. Lorillard Company, 7 Fed. (2d) 967, 
969. The cases of King Features Syndicate v. Fleischer (the 
Spark Plug case), 299 Fed. 533; and Fleischer Studios v. Freund- 
lich, 73 Fed. (2d) 276 (Betty Boop), did not overrule the earlier 
cases. In both of these two the plaintiff had copyrighted cartoon 
strips published in the newspapers and the ruling simply was that 
there might be a three-dimensional infringement of a copyrighted 
picture. If the plaintiff here were relying upon the copyright laws 
these decisions might apply as well as Hill v. Whalen & Martell, 
Inc, 220 Fed. 359 (Mutt and Jeff), and Empire City Amusement 
Company v. Wilton, 134 Fed. 132 (Alphonse and Gaston), but, as 
has been said, copyright is not involved. 

International News Service v. Associated Press, 248 U.S. 215, 
extends the limits of the protection accorded for a business injury 
as far as any case before or since of which I know. Even in that 
case, however, the majority opinion ruled that news is to be re- 
garded as material out of which both competing parties were seek- 
ing to make profits at the same time and in the same field, and 
said that “For this purpose, and as between them, it must be re- 
garded as quasi property, irrespective of the rights of either as 
against the public.” Justice Holmes in his concurring opinion 
thought that it was unfair competition to use the news gathered 


by the plaintiff and involved an injury to the plaintiff's business, 


but that the injury lay entirely in the defendant selling the plain- 


tiff’s news as his own. His conclusion was that the only remedy 
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to which the plaintiff would be entitled would be to require that 
the defendant publish an acknowledgement with the news items, 
which would give the plaintiff credit for having collected it, and 
that the plaintiff could protect its business no further than that. 

The conclusion reached may be in conflict with the decision of 
the New York Court of Appeals in Fisher v. Star Company, 231 
N. Y. 414, 182 N. E. 133, although it is to be noted that in that 
case the defendant was publishing cartoons and thus paralleling 
the plaintiff’s activities. The Court took occasion to point out 
that the plaintiff might easily be injured by the public tiring of the 
defendant’s cartoons because of inferior imitations by persons 
other than himself. This situation can hardly be said to exist in 
the present case. The sale and popularization of dolls would, if 
anything, it seems to me, serve to advertise and spread the demand 
for books and pictures which the plaintiff might make. The New 
York Court seemed to feel that the case before it was distinguish- 
able from Outcault v. New York Herald, supra. I can hardly see 
how it is, but if so it must be equally distinguishable from the case 
at hand. 

At any rate I think the rule in the federal courts is as I have 
stated. The Court in the Outcault case said: 


The contention of the plaintiff is that . .. . deponent, although he 
never copyrighted them and did not acquire any right to the title in con- 
nection with newspaper publication, has, nevertheless, some common-law 
title to individual figures therein displayed, which he can maintain to the 
exclusion of others, who depict them in other scenes and situations. It is 
sufficient to say that no authority is cited supporting this proposition, 
which seems entirely novel and does not commend itself as sound. 


In view of the ample protection of the copyright laws to meet a 
situation of this kind there seems to be no reason to advance into 


new territory, and I shall not do so. 


The Design Patent 


I have deferred discussion of this feature of the case because 


the foregoing states the essentials and I did not wish to cause un- 


necessary confusion. It is proper, however, to make further findings 
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and conclusions so that in the event of an appeal the entire record 
may be presented. 

The additional facts are that in 1915, the plaintiff secured a 
design patent for a doll; that the doll manufactured and sold by 
Volland & Company differed in essential details from the design of 
the patent; that the doll sold was never sold as the thing patented 
nor was it marked “patented” nor was it in fact a thing patented. 

The conclusion of law follows that the rule announced by the 
Supreme Court in Singer Manufacturing Company v. June Manu- 
facturing Company, 163 U. S. 169, is inapplicable. The design 
patent having expired it may be wholly ignored in this case as it 
neither helps nor hurts the plaintiff. 


Raggedy Andy 


Soon after the “Raggedy Ann’ stories appeared the plaintiff 
wrote a book called “Raggedy Andy Stories,’ featuring another 
rag doll which appeared in the illustrations as well as in the text. 
Volland & Company manufactured and sold some 35,000 of these 
dolls under the trade-mark. This mark was also assigned to the 
plaintiff by the transfer or assignment of 1934. 

The same considerations apply to “Raggedy Andy” as have 
been discussed in connection with “Raggedy Ann.” The plaintiff's 
rights are governed by the same principles and consequently he 
cannot enjoin the use of this name or the manufacture of this doll. 

The bill may be dismissed with costs. 
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and conclusions so that in the event of an appeal the entire record 
may be presented. 

The additional facts are that in 1915, the plaintiff secured a 
design patent for a doll; that the doll manufactured and sold by 
Volland & Company differed in essential details from the design of 
the patent; that the doll sold was never sold as the thing patented 
nor was it marked “patented” nor was it in fact a thing patented. 

The conclusion of law follows that the rule announced by the 
Supreme Court in Singer Manufacturing Company v. June Manu- 
facturing Company, 163 U. S. 169, is inapplicable. The design 
patent having expired it may be wholly ignored in this case as it 
neither helps nor hurts the plaintiff. 


Raggedy Andy 


Soon after the “Raggedy Ann’ stories appeared the plaintiff 
wrote a book called “Raggedy Andy Stories,’ featuring another 
rag doll which appeared in the illustrations as well as in the text. 
Volland & Company manufactured and sold some 35,000 of these 
dolls under the trade-mark. This mark was also assigned to the 
plaintiff by the transfer or assignment of 1934. 

The same considerations apply to “Raggedy Andy’’ as have 
been discussed in connection with “Raggedy Ann.” The plaintiff's 


rights are governed by the same principles and consequently he 
cannot enjoin the use of this name or the manufacture of this doll. 
The bill may be dismissed with costs. 
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Epwarp WuitMAN aNpd ANOTHER, Doing Business Under the 


Trade-Name of SuPERMETONE ReEcorpiING Stupio v. MeEtTrROo- 


GoLpwyN-Mayer CorporRaTION AND ANOTHER 
New York Supreme Court, Special Term, New York County 
May 18, 1936 


Unram Competition—‘InFriation”—Titite or Motion Picture Fito. 

The use by defendants of the word “Inflation” and subject matter 
dealing therewith in a motion picture film produced and shown shortly 
after plaintiffs had shown a motion picture under the same title held 
not unfair competition, as there was no element of fraud involved, or 


any confusion to the public. 
Action for alleged unfair competition in the use of a motion 
picture title and subject matter. Bill dismissed. 


Louis P. Randell (Frederick E. Goldsmith, of counsel), of New 
York City, for plaintiffs. 


J. Robert Rubin (Samuel D. Cohen, of counsel), of New York 
City, for defendants. 


Coxurns, J.: This is an unfair competition action. In April, 


1933, the plaintiffs produced a one-reel motion picture titled ‘“In- 
flation,’”’ which, as the title indicates, dealt with the then timely 
subject of inflation. In June and July, 1933, the plaintiffs’ picture 
was exhibited in several theatres, but it never attained popularity 
or extensive currency. The plaintiffs sought to interest the defend- 
ants in distributing the picture, and in that connection it was ex- 
hibited in the projection room of the Marcus Loew Booking Agency 
(an affiliate of the defendants) and one or more representatives of 
the defendants, after viewing the picture, rejected it as unsatis- 
factory for the defendants’ use. 

In June, 1933, the defendant Metro-Goldwyn-Mayer Corpora- 
tion also produced a one-reel motion picture titled “Inflation,” and 


which likewise treated the subject of inflation. The defendants’ 


picture was first publicly exhibited in the Capitol Theatre in Man- 
hattan on or about July 14, 1933. 

The nub of the plaintiffs’ claim is that the defendants, after 
viewing the plaintiffs’ picture, duplicated and exhibited it, thus 
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rendering the plaintiffs’ picture valueless. Such duplication, the 
grievance is, constitutes unfair competition. 

I am unable to perceive unfair competition here. Inflation was 
a common subject on almost every tongue and pen. Various news- 
papers published, and still publish, articles concerning it. Econo- 
mists, officeholders and others discussed and debated it. No one 
possesses a monopoly on this common thesis; it resides in the public 
domain. Quite true, a descriptive term may, by general and ex- 
tensive usage and popularization, acquire a secondary meaning. 
But the plaintiffs’ picture never attained that stature; it was hardly 
known. The plaintiffs’ title was not copyrighted. 

It is not at all inconceivable that the defendants, after learning 
that the plaintiffs had produced a picture on inflation, decided to 
do likewise. They had a perfect right to do so, just as a writer 
who, after seeing an article or a book on a given timely subject, 
is licensed to write on the identical topic. Races and imitations of 
this character are not at all uncommon. Of course, the race or 
imitation must be honest and fair. But no element of unfairness 
is present here. Unfair competition is a species of fraud. I can 
discern no fraud here. At the most, the defendants produced a 
motion picture on a subject treated by the plaintiffs and gave it 
the same title. But, having viewed both pictures, I did not find 
the treatment identical. The defendants’ treatment was humorous 
as well as serious. A semblance of similarity here and there, yes; 
but duplication, no. Both essayed a popular exposition of inflation ; 
both sought to convey an understanding of the subject to the aver- 
age mind. But there was no attempt to produce a replica. And 
duplication did not result. The plaintiffs do not contend that the 
defendants palmed off their picture as that of the plaintiffs, or the 
plaintiffs as theirs. Confusion has not ensued. There is utterly 
no evidence that the defendants capitalized the plaintiffs’ efforts 
or investment or advertising. It is unfortunate for the plaintiffs 
that their picture could not remain the sole picture on the subject 
of inflation; but more than that is necessary to make out a case. 


Competition alone is not enough; unfairness must attend the rivalry. 
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Satisfied that there was no unfair competition, I am constrained 
to decide for the defendants. 

Judgment for the defendants. Findings and conclusions passed 
upon. Submit decision and judgment accordingly. 
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Conflicting Marks 


Spencer, F. A. C.: This is an appeal from the decision of the 
Examiner of Trade-Mark Interferences granting the petition of 
Bakelite Corporation seeking cancellation of the word “Beckacite” 
as a trade-mark for dry, paste, and ready-mixed paints, varnishes, 
and lacquers, registration No. 231,360, issued August 16, 1927, to 
the respondent. 

This is one of a series of related trade-mark proceedings involv- 
ing the same parties and substantially the same subject matter, the 
same testimony and exhibits being relied upon in all of the said 
related cases. 

It satisfactorily appears that the applicant for cancellation has 
used the notation “Bakelite” in trade on a phenol resin varnish as 
of a date long prior to any claimed by the respondent for use of the 
notation “Beckacite’’ on the goods stated. 

For substantially the reasons set forth in my decision today in 
the related Opposition No. 12,545 (28 U. S. P. Q. 2938), it is held 
that confusion in trade would be likely to result from the simultane- 
ous use of the marks upon the goods of the respective parties here 
involved. 

Being convinced that the relief prayed for should be granted, 
the decision of the Examiner of Interferences is believed to be with- 
out error and is accordingly affirmed.’ 


1 Bakelite Corporation v. Helmuth Reichhold (Beck, Koller & Company, 
Inc., assignee, substituted), Canc. No. 2591, January 31, 1936. 
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Spencer, F. A. C.: This is an appeal from the decision of the 
Examiner of Trade-Mark Interferences denying the petition of 
Bakelite Corporation seeking cancellation of the word “Beckolloid” 
as a trade-mark for paints, dry, paste, and ready mixed, as well as 
varnishes and lacquers, registration No. 258,623, issued July 9, 1929 
to the respondent. 

This is one of a series of related trade-mark proceedings involv- 
ing the same parties and substantially the same subject-matter, the 
same testimony and exhibits being relied upon in all of the said 
related cases. 

It satisfactorily appears that the applicant for cancellation has 
used the notation “Bakelite” in trade on a phenol resin varnish as 
of a date long prior to any claimed by the respondent for use of the 
notation “Beckolloid’’ on the goods stated, and for substantially 
the reasons set forth in my decision today in the related Opposi- 
tion No. 12,545 (see ante, p. 544), it is held that the goods of the 
parties possess the same descriptive properties. This being so, 
the sole question here to be decided is whether the two notations are 
confusingly similar. 

In my opinion the two words “Bakelite” and “Beckolloid” are 
confusingly similar. In meaning they have little, if any, significance 
and therefore similarity in meaning is of little or no importance. 
On the other hand, in sound the two words strike me as being very 
much the same. They have the same number of syllables and when 
pronounced in the perfectly normal way the only difference between 
the marks is found to reside in the suffixes. For all other practical 
purposes, so far as sound is concerned, the remaining portions of 
the marks might as well be identical. Even the suffixes comprise a 


” 


single syllable beginning with the same letter, namely, “L.” For 
this reason and in view of the similarity in appearance of the marks 
I am of the opinion that they are confusingly similar. 

The decision of the Examiner of Trade-Mark Interferences 
denying the petition for cancellation is reversed.” 


? Bakelite Corporation v. Helmuth Reichhold (Beck, Koller & Co., Inc., 
assignee, substituted), January 31, 1936. 
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Frazer, A. C.: The party Compania Ron Daiquiri, S. A., peti 


tions that the Commissioner, in the exercise of his supervisory au- 
thority, review certain interlocutory rulings made by the Examiner 
of Trade-Mark Interferences in the below-entitled proceeding. 
Petitioner applied for registration, as a trade-mark for rum, of 
a three-color label displaying certain somewhat distinctive design 
features and the wording, “Ron Daiquiri Coctelera Cordon de Oro 


Comp. Ron Daiquiri S. A. Habana Cuba.” All words other than 


“Coctelera Cordon de Oro” and applicant’s name were disclaimed 
“except in the precise relation and association in which the same 
appear herein.” 

Registration was opposed by the party Compania Ron Bacardi, 


S. A., and applicant promptly responded with a motion to dismiss 


the notice of opposition. After repeated arguments the motion was 


finally denied. The Examiner’s action in that regard constitutes the 
chief basis of the present petition, and in the view I take of the case 
is the only question that need be considered. 

One of the grounds of the motion, upon which applicant has 
always insisted, is that the notice fails to allege confusing similarity 
between applicant’s mark and any of those relied on by opposer. 
This of course is a matter of fact upon which opposer’s right to main- 
tain this proceeding depends; and while it is perhaps unnecessary 
to make the direct assertion that confusing similarity exists, certainly 
sufficient facts must be alleged from which this ultimate fact neces- 
sarily foliows. No such facts are here alleged, only certain in- 
dividual words of applicant’s composite mark being referred to in 
the notice. 

Opposer’s position seems to be that, because it could suffer no 
legal injury by reason of the opposed registration in the absence of 
confusing similarity between the marks, the allegation of damage 
in the notice should therefore be held sufficient by necessary implica- 


tion. This position is of course untenable. The statement in the 


pleading that “‘opposer believes that it will be damaged” is at most 
a mere conclusion, which, in my opinion, is unsupported by the facts 
set forth. McIlhenny’s Son v. New Iberia Company, 30 App. D. C. 
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337; Underwood Typewriter Co. v. A. B. Dick Co., 36 App. D. C. 
298 [1 T.-M. Rep. 35]. 

Opposer directs attention to a paper filed in response to a re- 
quirement of the Examiner that it indicate that particular language 
of the statute under which it “is seeking to qualify.” This paper is 
no part of the notice of opposition, and even if it were it would add 
nothing to the facts pleaded. It is simply a statement of the 
statutory provisions upon which opposer relies. 

In denying the motion to dismiss, the Examiner appears to have 
been influenced to some extent by certain averments in the notice 
pertaining to the alleged descriptiveness of the word “Daiquiri” 
appearing in applicant’s mark. Applicant concedes this word to be 
descriptive of its goods, and as previously noted has disclaimed it 
apart from the mark as a whole. Under these circumstances the mere 
fact that opposer uses the same descriptive word would afford no 
ground for sustaining the opposition. 

Unless applicant’s mark as a whole is confusingly similar to 
some mark, word, symbol, or notation used by opposer in some man- 
ner in connection with its product, it seems too clear for argument 
that opposer could suffer no such injury through the registration 
of applicant’s mark as would entitle it to prevail in this proceeding. 
Having failed to allege the existence of such confusing similarity 
[ am convinced that the notice of opposition does not state a cause of 
action. 

A very similar situation was before the Court of Customs and 
Patent Appeals in Vick Chemical Co. v. Cordry, 54 Fed. (2d) 428 
[22 T.-M. Rep 26], which was an appeal from a decision of the 
Commissioner of Patents dismissing a notice of opposition upon 
motion for the entry of a decree pro confesso after applicant’s 
failure to answer the notice. As a notice of opposition which will 
not support a decree pro confesso must certainly be held insuf- 
ficient to withstand a motion to dismiss, I think the following lan- 
guage from the court’s opinion aptly applies to the present case: 


The question of the confusing similarity of the marks as a whole not 
having been raised by the notice of opposition, it is difficult for us to un- 
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derstand how it can properly be argued that the tribunals below erred in 
considering and determining that question. Certainly, they were not pre- 
cluded from so doing by the allegations of fact contained in the notice of 
opposition. The material allegations of fact contained in the notice of op- 
position were taken as confessed. However, as there was no allegation 
therein that the marks were confusingly similar, the notice of opposition was 
not sufficient to justify a decree pro confesso. 

For the reasons stated the Examiner of Trade-Mark Interfer- 
ences is directed to dismiss the notice of opposition, and the cause 
is remanded to him for that purpose.° 


Frazer, A. C.: This is an appeal from a decision of the Ex- 
aminer of Trade-Mark Interferences sustaining the opposition filed 
by White Horse Distillers, Limited, to the application of The 
Ebling Brewing Co., Inc., for registration of a trade-mark for ale. 

In the notice of opposition opposer alleges ownership of a num- 
ber of registered trade-marks for whisky or Scotch whisky; but the 
only one it appears to have used, according to the stipulated facts, 
is that disclosed in its registration No. 101,072 for Scotch whisky. 
This mark displays the words “White Horse,’ the picture of a 
white horse, and, much less prominently, other printed matter and 
design features to complete a bottle label. It was registered nearly 
twenty years before applicant’s claimed date of first use of the 
mark it seeks to register. 

Applicant’s mark as filed comprises the words “White Horse 
Ale,” with a disclaimer of the descriptive word “Ale.” Manifestly 
its goods would be known and called for as ‘““White Horse’’ ale, 
just as opposer’s are known and called for as “White Horse’ 
Scotch whisky. While opposer's mark has many distinguishing 
features not present in that of applicant, I think the resulting dif- 
ferences between the two are greatly outweighed by their one out- 
standing point of similarity, and that confusion would inevitably 
result from their concurrent use by the parties on their respective 
goods. 

By stipulation filed before the Examiner of Interferences op- 
poser agreed that applicant might, by amendment, add the name 


8’ Compania Ron Bacardi, S. A. v. Compania Ron Daiquiri, S. A., Opp’n 
No. 15,029, June 10, 1936. 
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“Ebiing’s” to the mark disclosed in its drawing, so that it would 
read “Ebling’s White Horse Ale” with “Ebling’s” above and “Ale” 
below the words, “White Horse.” The Examiner was of the 
opinion, however, that the proposed amendment did not remove the 
probability of confusion, and I am of the same opinion. I think 
applicant’s product would still be known to the public as “White 
Horse” ale. In view of the stipulation, however, the amendment 
may be considered as entered for the purpose of further appeal. 

Applicant urges that the words “horse” and “white horse’ and 
pictures of horses have been so widely used in trade-marks that 
they are no longer relied on by the public as denoting origin of the 
merchandise to which they are applied, and submits a large number 
of prior registrations to support its contention. Opposer, however, 
is prima facie the owner of its entire trade-mark as registered, and 
the extent of such ownership is not open to investigation here. It 
is true, as pointed out in applicant’s brief, that there have been 
decisions to the contrary, but the Court of Customs and Patent 
Appeals is definitely committed to the rule that registrations to 
third parties may not be considered for any purpose in an opposi- 
tion proceeding. See Pepsodent Co. v. Comfort Manufacturing 
Co., 83 Fed. (2d) 906. 

It is finally insisted by applicant that the goods of the parties 
are so different that confusion would be unlikely, even though 
similarity of the marks be conceded. In Four Roses Products Co. 
v. Small Grain Distilling §& Drug Co., 58 App. D. C. 299, 29 Fed. 
(2d) 959 [18 T.-M. Rep. 576], the Court of Appeals of the Dis- 
trict of Columbia held malt syrup and whisky to be goods of the 
same descriptive properties; and similar rulings have been made 
by this tribunal with respect to gin and beer (American Brewing 
Co. v. Hercules Products & Distilling Corporation, 463 O. G. 700), 
and with respect to whisky and wine (Fruit Industries v. Conti- 
nental Distilling Corporation, 457 O. G. 3 [24 T.-M. Rep. 356]}). 
In view of these prior decisions, notwithstanding apparent specific 


differences in the products, I have no difficulty in holding that 
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opposer’s Scotch whisky and applicant’s ale are likewise goods 
of the same descriptive properties within the meaning of the statute 


The decision of the Examiner of Trade-Mark Interferences is 
affirmed.‘ 


























Spencer, A. C.: This is an appeal from the decision of the 


Examiner of Trade-Mark Interferences sustaining the opposition 
of Bakelite Corporation to the registration by Beck, Koller & Com- 
pany, Inc., of the word “Beckacite” as a trade-mark for synthetic 


resins, and adjudging the applicant not entitled to the registration 


for which it has made application. This is the first of a series 


of appeals in related trade-mark proceedings wherein a single 
record was employed. 


In seeking to establish the likelihood of confusion in trade as a 
statutory ground for prohibiting registration to the applicant, the 
opposer relies upon its registered mark ‘Bakelite’ which it has 
used in trade on a “varnish” and also on a synthetic resin as of a 
date prior to 1924, the first date of use claimed by the applicant. 

Both parties have presented testimony for the purpose of show- 
ing the properties and uses of the goods that were known to the 
trade in or about 1924, the date of entry into the field by the appli- 


cant, and also the subsequent development of the business of the 
opposer. To quote from the Examiner’s review of the facts: 

The resin which the opposer had manufactured long prior to 1924 was a 
synthetic one and a new article of manufacture for which the opposer or 
its predecessors in business had a monopoly as such under the patent 
statutes. This new article of manufacture possessed numerous properties and 
these are so distinctive that the article could well be said to be sui generis. 
Among these properties was that of becoming solid at ordinary tempera- 
tures without any lessening of volume. Another characteristic was its 
marked dielectric value. As a result of these and other useful properties 
it almost immediately came into general use not only in the electrical 
trades but others not connected therewith. By reason of this general use 
the word “Bakelite” has become very familiar and well known in many 
trades. This synthetic resin made by the opposer was soluble in oil only to 
a limited extent. It was not soluble in oils of the usual air-drying type, 
which type constitutes the major portion of the business of varnish manu- 
factures. Otherwise stated, this synthetic resin manufactured by the 
opposer had a relatively small field of use in the making of varnishes, due 
















4 White Horse Distillers, Limited v. Ebling Brewing Co., Inc., Opp’n No. 
14022, 30 U. S. P. Q. 238, July 20, 1936. 
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to the fact that artificial heat was normally employed to set or harden 
the varnish made therefrom. A label used in connection with the varnish 
manufactured from this synthetic resin is disclosed by opposer’s Exhibit 
2C. Its function was like that of a lacquer or an enamel. (See opposers 
Exhibit 6 C.) 

In 1924 Helmuth Reichhold first introduced into the United States a 
synthetic resin which could be dissolved in the usual air-drying oils em- 
ployed by manufacturers of varnish. He was formerly employed by Beck, 
Koller & Company of Germany. The latter company has been well and 
favorably known in the European paint trade in Europe and other foreign 
countries for many years. As a substitute for a natural resin, the only 
substance which was then employed for making these oil-soluble air-drying 
varnishes, the introduction of this synthetic resin by Reichhold to the 
manufacturers of air-drying varnish in this country was a notable event. 
[he sales thereof naturally increased rapidly in the United States. In 1924 
this synthetic resin imported from Germany by Reichhold could be ob- 
tained only from this source, so that a monopoly on the supply thereof ex- 
isted for some time. The extent of the field for its use, together with the 
insistent demand for it, naturally stimulated other dealers to supply it, and 
others commenced to supply it to dealers in the United States. In 1926 
or thereabouts the opposer manufactured a synthetic resin that was soluble 
in air-drying oils. 

The applicant-appellant has taken exception to the above quoted 
statement of facts only as to the date of the opposer’s entry into 
the oil-soluble varnish field, which, it is contended, was somewhere 
between 1928 and 1980, instead of 1926; but, for the purpose of 
this decision, that date is admittedly unimportant so long as it is 
subsequent to 1924, the date of the applicant’s entry into the field. 

The answer to the applicant’s question as to whether the opposer 
possessed the right to enter the specific field previously occupied by 
the applicant depends upon the determination of whether or not 
the goods of the opposer at the time the applicant entered the field, 
and prior thereto, possessed the same descriptive properties as the 
goods of the applicant. If the goods of the respective parties 
possessed the same descriptive properties at that time, and I am 
constrained to agree with the Examiner that such was the case, then 
it is well settled that the opposer possessed the right to later ex- 
tend its business to include goods which, although specifically dif- 
ferent in some characteristics, are nevertheless of the same class 
and may be said to possess the same descriptive properties. In 
support see: Boston Rubber Shoe Company v. Abramowitz, 47 
App. D. C. 199, 247 O. G. 247, 1918 C. D. 137 [7 T.-M. Rep. 


335 |; California Packing Corporation v. Halferty, 295 Fed. 229, 54 
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App. D. C. 88, 820 O. G. 700, 1924 C. D. 225 [14 T.-M. Rep 
281]; Berghoff Brewing Association v. Popel-Giller Co., Inc., 273 
Fed. 328, 50 App. D. C. 364, 287 O. G. 405, 1921 C. D. 192 [11 
T.-M. Rep. 243]; Parsons Trading Co. v. Hoffman, 177 N. Y. 
Supp. 713 [9 T.-M. Rep. 387]. 

Notwithstanding the distinctive differences between the syn- 
thetic resins of the opposer and the applicant in 1924, as far as 
the air-drying varnish trade is concerned, because of their relation 
and association, they do possess the same descriptive properties; 
they are derivatives of phenol and susceptible of the common defini 
tion “synthetic resins”; in regard to their relation and association 
in trade, it may be noted that resin is an essential element of 
varnish, and that prior to 1924, the date Reichhold entered the 
United States with a synthetic resin for air-drying varnishes, syn- 
thetic resins for the manufacture of artificial heat-drying varnishes 
had been substituted for natural resins in the manufacture of 
varnishes, so that it seems beyond doubt that the synthetic resins 
made and sold by the opposer in 1924, and prior thereto, possess 
the same descriptive properties as the synthetic resin introduced 
by the applicant. 

Turning now to consideration of the marks, they are believed to 
be confusingly similar in both sound and appearance. Minute dif- 
ferences may be cited, but when the marks are considered in their 
entireties, as they must be, they are believed to be so similar that 
confusion in trade is more than likely to result from the marks upon 
the goods here involved. Such a view is supported by the follow- 
ing cases: Annie M. Malone v. The Procter & Gamble Company, 
65 F. (2d) 154, 485 O. G. 497, 1983 C. D. 498 [28 T.-M. Rep. 
438]; The Buckeye Soda Company v. Oakite Products, Inc., 56 
F. (2d) 462, 19 C. C. P. A. 1084, 419 O. G. 829, 1982 C. D. 286 
[22 T.-M. Rep. 205]; American Cyanamid Company v. Synthetic 
Nitrogen Products Corp, 58 F. (2d) 834, 19 C. C. P. A. 1235,423 
O. G. 299, 1982 C. D. 468 [22 T.-M. Rep. 275]; Celotex Company 
v. Bronston Bros. & Co., Inc., 49 F. (2d) 1048, 18 C. C. P. A. 
1490, 418 O. G. 280, 1981 C. D. 648 [21 T.-M. Rep. 370]. 
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The decision of the Examiner of Trade-Mark Interferences sus- 
taining the opposition and adjudging the applicant not entitled to 
the registration for which it has made application is affirmed. ° 

For the sake of convenience and brevity the other decisions involving 
the trade-mark “Bakelite” decided January 31, 1936, are here summarized 
rather than reproduced in full.—Eb. 

Spencer, F. A. C.: Held that the word “Beckolloid” as a 
trade-mark for synthetic resins, plastic resins, ester gums and other 
resinous compounds, is deceptively similar to “Bakelite” used on 
goods of the same descriptive properties.” 


Spencer, F. A. C.: Held that the word “Beck-O-Lac’”’ is de- 
ceptively similar to “Bakelite,” the former mark being used on dry 
paste and ready mixed paints, varnishes and lacquers, while opposer 
used its mark on phenol resin varnish, the goods being held to 
possess the same descriptive properties.’ 


Goods of Same Descriptive Properties 


Spencer, F. A. C.: Held that dry paste and ready mixed 
paints have the same descriptive properties as phenol resin varnish. 
A decision of the Examiner of Trade-Mark Interferences sustain- 
ing the opposition of Bakelite Corporation to the registration by 
applicant of a trade-mark consisting of the word “Beckacite’”’ was 
accordingly affirmed.* 


Goods of Same Descriptive Properties 


Frazer, A. C.: This is an appeal from the decision of the Ex- 
aminer of Trade-Mark Interferences sustaining the opposition of 
The Bon Ami Company to the application of McKesson & Robbins, 
Inc., for registration of a trade-mark for brushless shaving cream. 


° Bakelite Corporation v. Beck, Koller & Co., Inc., Opp’n No. 12545, 
January 31, 1936. 

® Bakelite Corporation v. Beck, Koller & Co., Inc., Opp’n No. 1258 
January 31, 1936. 

‘ Bakelite Corporation v. Beck, Koller & Co., Inc., Opp’n No. 12581, 
January 31, 1936. 

* Bakelite Corporation v. Beck, Koller & Co., Inc., Opp’n No. 12688, 
January 31, 1936. 
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The mark disclosed in the application is “Shav-ami brushless 
shave,” the last two words being disclaimed. 

Opposer owns the trade-mark “Bon Ami,’ which has been regis- 
tered for use on divers cleaning and scouring materials including 
tooth paste; the latter registration antedating the filing of the op 
posed application. Applicant has taken no testimony and is there 
fore restricted to its filing date, under the established practice, as 
its date of first use of the mark sought to be registered. 

That tooth paste and shaving cream are not identical is of course 
apparent, but they are both toilet preparations and belong to the 
same general class of merchandise; and in my opinion are unques- 
tionably goods of the same descriptive properties within the mean- 
ing of the Trade-Mark Act. Malone v. Horowitz 41 Fed. (2d) 
414. But I am convinced that the marks of the parties are free of 
deceptive similarity. They are widely different in sound, appear- 
ance and suggestive meaning, and I do not think there is any rea- 
sonable likelihood that confusion will result from their concurrent 
use on the goods to which they are applied. Opposer has under- 
taken to show the existence of actual confusion, but its evidence in 
that regard is not persuasive. 

The decision of the Examiner of Trade-Mark Interferences is 
reversed, and the opposition is dismissed.° 


Non-conflicting Marks 


Spencer, F. A. C.: The word “Beckosol” on a disc held not 
to be deceptively similar to “Bakelite.” 


Spencer, F, A. C.: Held, as in the case immediately preceed- 
ing, that the word “Beckosol” on a dise was not deceptively similar 
to “Bakelite,” the former word being used as a trade-mark for 
plastic resins.” 


® Bon Ami Company v. McKesson & Robbins, Incorporated, Opp’n No. 
14474, July 17, 1936. 

10 Bakelite Corporation v. Beck, Koller & Co., Inc., Cane. No. 2611, 
January 31, 1936. 

11 Bakelite Corporation v. Beck, Koller & Co., Inc., Canc. No. 2612, 
January 31, 1936. 
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UNITED STATES TRADE-MARK ASSOCIATION 


ITS SERVICES TO MEMBERS 


The Association is a membership corporation, conducted with- 
out profit, and includes in its membership the leading trade-mark 
owners in the United States, besides a number in Canada and 
European countries. 

FULL MEMBERSHIP in the Association is limited to owners 
of trade-marks. Attorneys and others interested in trade-mark 
matters are eligible to ASSOCIATE MEMBERSHIP, which 
entitles them to the monthly Bulletin and information service. 

During fifty years of its existence, it has accumulated the most 
complete library and files of information on trade-mark matters 
to be found anywhere in the world. Its monthly Bulletin, sent 
to members, covers current legislation or litigation of interest 
throughout the world. Its readers always know where they stand 
on their trade-mark problems. 

We furnish reliable information to members or counsel on 
any question of trade-mark adoption, protection or use. We do 
not give legal advice, or discharge the duties of an attorney or 
counsel. 

We list and index trade-marks of members advising them of 
special conditions or changes in the law affecting their trade- 
marks in any country where registered. 

We receive regularly the official publications of all foreign 
countries, listing trade-mark registrations or applications. These 
are carefully read to detect marks that infringe those: of our 
members. Prompt notice of such cases is given. Over thirty 
periodicals are examined each month for that purpose. 

We file, record and publish in the Bulletin trade-mark slogans, 
in use by members, thereby affording a record of the members’ 
use and claim. 

All searches in our own records are without cost.to members. 
Searches in other records, official or unofficial, are furnished 
at cost. 

We have facilities for investigating any question of fact affect- 
ing a trade-mark, as whether a mark is in use and on what goods, 
when it was first used, whether infringing goods are on sale in 
any market, and by whom. These investigations are conducted 
for members at actual cost, usually nominal. 

We can furnish promptly copies of court opinions in cases of 
trade-marks or unfair competition, in typewritten form at the 
cost of typing. 

Our facilities for arbitrating disputes affecting trade-marks 
are discussed at length in the Bulletin of January, 1929. 

Proposed legislation on the subject of trade-marks receives 
the constant and careful attention of the Association. The 
organization has been of inestimable value to trade-mark owners 
in promoting proper legislation and opposing what is harmful. 
In foreign countries, as well as in the United States, the Asso- 
ciation has secured the enactment or amendment of laws in 
important instances. We should be glad to send on request an 
issue of the Bulletin detailing our work in this last particular. 








